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§1604.3

or physical facilities for women, provi-
sion of these benefits to one sex only
will be a violation of title VII. An em-
ployer will be deemed to have engaged
in an unlawful employment practice if:

(i) It refuses to hire or otherwise ad-
versely affects the employment oppor-
tunities of female applicants or em-
ployees in order to avoid the provision
of such benefits; or

(ii) It does not provide the same ben-
efits for male employees. If the em-
ployer can prove that business neces-
sity precludes providing these benefits
to both men and women, then the
State law is in conflict with and super-
seded by title VII as to this employer.
In this situation, the employer shall
not provide such benefits to members
of either sex.

(5) Some States require that separate
restrooms be provided for employees of
each sex. An employer will be deemed
to have engaged in an unlawful em-
ployment practice if it refuses to hire
or otherwise adversely affects the em-
ployment opportunities of applicants
or employees in order to avoid the pro-
vision of such restrooms for persons of
that sex.

§1604.3 Separate lines of progression
and seniority systems.

(a) It is an unlawful employment
practice to classify a job as ‘“‘male’ or
“female’ or to maintain separate lines
of progression or separate seniority
lists based on sex where this would ad-
versely affect any employee unless sex
is a bona fide occupational qualifica-
tion for that job. Accordingly, employ-
ment practices are unlawful which ar-
bitrarily classify jobs so that:

(1) A female is prohibited from apply-
ing for a job labeled ‘‘male,” or for a
job in a ‘‘male”’ line of progression; and
vice versa.

(2) A male scheduled for layoff is pro-
hibited from displacing a less senior fe-
male on a ‘‘female’ seniority list; and
vice versa.

(b) A Seniority system or line of pro-
gression which distinguishes between
“light” and ‘‘heavy” jobs constitutes
an unlawful employment practice if it
operates as a disguised form of classi-
fication by sex, or creates unreasonable
obstacles to the advancement by mem-
bers of either sex into jobs which mem-
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bers of that sex would reasonably be
expected to perform.

§1604.4 Discrimination against mar-
ried women.

(a) The Commission has determined
that an employer’s rule which forbids
or restricts the employment of married
women and which is not applicable to
married men is a discrimination based
on sex prohibited by title VII of the
Civil Rights Act. It does not seem to us
relevant that the rule is not directed
against all females, but only against
married females, for so long as sex is a
factor in the application of the rule,
such application involves a discrimina-
tion based on sex.

(b) It may be that under certain cir-
cumstances, such a rule could be justi-
fied within the meaning of section
703(e)(1) of title VII. We express no
opinion on this question at this time
except to point out that sex as a bona
fide occupational qualification must be
justified in terms of the peculiar re-
quirements of the particular job and
not on the basis of a general principle
such as the desirability of spreading
work.

§1604.5 Job opportunities advertising.

It is a violation of title VII for a
help-wanted advertisement to indicate
a preference, limitation, specification,
or discrimination based on sex unless
sex is a bona fide occupational quali-
fication for the particular job involved.
The placement of an advertisement in
columns classified by publishers on the
basis of sex, such as columns headed
‘“Male’” or ‘“‘Female,” will be consid-
ered an expression of a preference, lim-
itation, specification, or discrimina-
tion based on sex.

§1604.6 Employment agencies.

(a) Section 703(b) of the Civil Rights
Act specifically states that it shall be
unlawful for an employment agency to
discriminate against any individual be-
cause of sex. The Commission has de-
termined that private employment
agencies which deal exclusively with
one sex are engaged in an unlawful em-
ployment practice, except to the extent
that such agencies limit their services
to furnishing employees for particular
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